







May 5, 2005

Martin Noven

Deputy Chief of Staff for Law and Policy

Room 219 State Capitol

Springfield, IL 62706

Dear Mr. Noven:


We appreciate the opportunity to work with you to provide greater educational savings choices for Illinois residents and to ensure that Illinois residents receive as much disclosure as possible regarding these educational savings choices.  As you are aware, we collectively represent several diverse constituencies.  We expressed our support for the language proposed on April 7, 2005, with the understanding that we would need to develop consensus during the legislative process regarding implementation of these rules.  After thoughtful consideration of the issues set forth herein, we cannot support the legislative language as proposed.  We urge you to consider an alternative rule that we believe will both enhance disclosure and be administratively feasible for other states.

Proposal

We propose that Illinois extend conforming state tax treatment for distributions from out-of-state 529 programs if:

the out-of-state program adopts and determines that its program materials comply with the College Savings Plan Network (CSPN) disclosure principles.
The increased complexity among state plans and additional administrative burdens that would be created by the current legislative language would harm all state programs, including Illinois programs.  We believe that our proposed language greatly improves disclosure regarding in-state tax and other benefits, fees and program features in a way that can be administered and recognizes the inherent differences among state programs.  

Concerns Regarding Current Legislative Language

After carefully reviewing the current language and thinking through numerous questions, we believe that the implementation of a state oversight requirement is unadministrable and would place excessive and unfair burdens on other state programs.  Moreover, we believe that the state oversight requirement is problematic because it adds an additional layer of complexity in an area where federal oversight authority and uniform rules already exist.  

We support increased disclosure regarding our state programs, which is why we generally support and intend to adopt the enhanced disclosure principles developed by CSPN.  However, the CSPN disclosure principles have been drafted in such a way as to accommodate differences in program features, investment choices and strategies, sales methods, as well as slightly different, legitimate interpretations of the CSPN disclosure principles among state program managers.  We strongly support the CSPN principles, but we do not believe that giving one state oversight of another state’s program is the best way to implement these principles.

State Oversight Requirement is Unadministrable

The current legislative language, which would give the Illinois Treasurer oversight authority with respect to other state plans, is not administratively feasible.  We understand that you envision that CSPN or some federal authority could make these determinations.  However, we do not believe that CSPN or a federal authority would take on such a responsibility, which as a practical matter leaves the Illinois Treasurer with the responsibility of making determinations regarding whether another state program has adequately implemented the CSPN principles.  

Illinois oversight of other states’ 529 programs raises numerous operational and jurisdictional issues.  For example, how would the Illinois Treasurer decide that another state’s plan adequately complied with the disclosure principles?  How will Illinois assess legitimate state variations in disclosure language, language location within the document, etc.?  What options would a state have if the Illinois Treasurer determines that the state’s program does not satisfy the CSPN principles?  Can the state appeal?  If so, to whom? These are just a few of the very complex operational issues created by the current language.   Moreover, we believe that Illinois oversight raises jurisdictional concerns for other states, which will resist Illinois exercising any authority over their state programs.

Federal Oversight and Uniform Rules Regarding Disclosure Already Exists

The proposed legislation, which would require Illinois review and approval of another state program’s disclosure documents in order to receive Illinois tax-free treatment of qualified 529 plan distributions that conforms to federal law, is unprecedented.  No state that conforms its tax treatment for out-of-state plans imposes such a requirement.    

We are concerned that state review of disclosures of municipal securities overlaps with the responsibility of federal authorities such as the Municipal Securities Rulemaking Board (“MSRB”), which imposes its own, uniform disclosure requirements with respect to 529 plans.  We believe that a uniform federal standard provides clear administrable rules and reduces the compliance burden on programs and their investors.  The CSPN disclosure principles, although not a federal standard, were created with the benefits of a uniform, yet flexible set of guidelines in mind.

We understand that the Illinois state oversight provision is not a requirement, but rather a voluntary way for an out-of-state program to receive Illinois tax-free treatment for distributions from the out-of-state plan.  However, even if such a voluntary compliance rule does not raise federal preemption issues, we believe that other states may find it unfair that they provide tax-free treatment to distributions from an Illinois 529 plan without requiring any additional disclosures or state review of the Illinois plan, while Illinois imposes additional requirements for reciprocal treatment.  

Effective Enhanced Disclosure Helps Families Save For Education

We strongly believe that effective enhanced disclosure that is administratively feasible and cooperative with other state programs will provide greater choices and protections for Illinois families saving for college.  We appreciate your time and effort in working with us on this vital issue.  We remain committed to working with you to enact legislation that will help Illinois families attain their education savings goals.







Sincerely, 

College Savings Foundation

Financial Planning Association of Illinois

Investment Company Institute

Securities Industry Association

cc:    Senator Bill Brady


Senator James F. Clayborne, Jr.

Senator Edward D. Maloney

Senator Dave Sullivan

